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SUMMARY OF ARGUMENT

Parties !n It'lls proceeding ha'le argued (i) that rooftops and related 'lser cond~it are

not "r:ghts of way' whIch COMpetitive local e)(crange carriers st.ch as WinStar are entitled

to aecess under Section 224, and (ii) t~it incl..mcent LECs and utliltlas are not obligated

\.Onder tl'le Telecommunlcatio"s Act of ~ 996 to provide access to nghts of way to came's

who f'appen to employ wiielen transmission facilities.

Bot" pOSitions are wrong. ard are contrary to tTle letter and spint of the

releeemmunicauons Act. If adopted. tr.ese positions would egregiously discriminate

agai"st earners seeking to provide eompetitive local uc"ange servIce through innovati'.le

wireless technologies in "jolatlon of the Act and the Commission's interconnection rules,

These arguments demonatrate more abl'y than IMnStar ever could. the degree to whic"

incumbent I..ECs and utiUties will snk to avoid their obligation under the

Telecommunll:ations Act to maKe rights of ..,."ay available to new wirele.. looal exchange

carners suei' as WinStat, To redity such ob,tNdion•. the Commission should ClearlY

:nstn.lct ~arti.. that wireie.. carr'e,.. s~cn .. WlnSt.r are entitl.ct to acces, rootto!:). and

related (lser condUit in ord~r to pfaee a1tae:t'Wnents necesaary to further their local exchange
f'
~

distribution networks

- Hi •
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WINSTAR COMMUNICATIONS, INC.
OPPOSITION TO PETITIONS FOR RECONSICEFlAnON

WinStar C.:)mmunlc:atJons, Inc. '''WinStar''). a provider of competitive dedicated and

SWltcned locai exchange seNic... by its undersign.d counsel and pursuant to

Section 1429(1) of the CommesalOn's Rufes. 47 CFR i 1.429(1), ~reo'l tiles this oPpoSitlon

to certain petitions seekIng reconsideration of MS)ectI of the Commiss;on's First Report

and Order In ~~e above-eaptioned dOCKets. FCC 96-325. r.lened August 8, 1996 (the

- WnStar pc:ovide. local t8leCOmmunicat1on. seMC8$ on a point.tc>polnt basis
uSing wu digiUlt·miNimeter wave capa<:aty in the 38 gigahertz ("GHz") banet a
eonfigur8ticn ~ to by WinStar _ WreI... FibefW~u.. of itI ability to dupbcate
ttl. techn_ characteriSb of ftber optic cabte with wnleM 38 GtU microwave
tra",miujons. WinSta"a typical inatanation of 38 GHz equip'nent ha. a highly discrete
profile. A WinStar -insWIlaticn" normaly it no men than II:lproximately feur feet in height.
to which sever.a d.ha. each-Of which .. approximately the m. of • medium piZZa, can
be attad'led. No sep_..poWer source is n.ldeO. This installation IS considerably more
compact and less intrusive than ttle !VJ)ical micrOWeve f8ciliti. emplOyed by incumbent
LEe. and other utlliti.. as part of their network architectur...
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I. Introdu'tion and Summary

On September 30 1996. WinStar I'jied In these proceedings a petition seeK,"'g

clarlficaton or reccnSlderation of a smge aspect of the CommiSSions Order ("WinStar

ReconSideration PetItion"). Specifically, WinStar requested that the CommisSion make

clear WlnStar's fight. otIhere it operates as a facilities-based local exchange camer, to

locate Its 38 GHz microwave equiQment or. the roof of incumbef1t LEe and utility premises

and to utll,ze related riser c::cndult oWl"'ed or controlled by the Incumbent LEe or utility an

orcer to provide competitIve iocal exc~ange service. This is necessary because. unlike

fiber-optiC carriers who string fleer In underground COndiJits and ducts or on pole

at1acMments. a carner sych .s \NinStar. whic:tl employs innovative wireless technologv.

necessarli~ needs to place microwave transmission facditiel on roofs and utilize relaled

rignts of way. owned or controtled by h LEe or utility. both for PUI'):)OSeS of coUocation iod

for es~abhshmentof its dlltnbution netwQr1(. Accordingly, iCC.SS to roofs and related r:ser

!s necessary to accomplish interccnnection. to f\.l11her iii di$1ribution network and. In some

ir,stances. to reach end user customers.

,n SMort, for a wiretealoca' eXc:hal"g8 carrier such as V'linStar. rootllne related

nser condL,lIt are, by definition. Ule cnticaI right of WIrY. Traditional rights of way retiea upon
~

oy fiber-based cameralsuc:h .1 underground conduits) are meanir.il..1 to 'MnStar

because the ve'Y advantage of the advanced wlre'-u technOlogv emplo~.CS by WinStar

IS that it avoids .u~ constratnta. This .. exceedingly imporunt .. earners seek to ..'ur.
~

-~
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rT'ore aC\lanced methods of meetlr'\g custo~!r ~eed ~ It IS r'\ot enough to sa'; SIr:'\PIY :as

part,es dISC,JSseCl below jO) that tt1e rights of way tradtticnally ernpioyed In t:~e pre-

T~!ecorrmun;catlonsAc1 era are su~clent In the pO$~.Act era

In Its Rec.ons:deratlon Petition, WinSt.,. agreed wit, t~e Commission that 'there are

too Many 'Janaele, t~ perm;t' an~thtng other than a case-Oy-case apJ:jroach to resolving

rights of way uisputes See Order at para. 11 "3, Howe'Jer, It has been VVinStar's

experIence that. without tne benefit of aOditional claliflcation b'; the Commission indicating

that access to roofs and OHI I~ mandated abeent ~hre.hol<:l capacity, safety, rellaoihty, or

engineering concerr.s,~ thereNl1I oe "0 baS6S for GaM-speeific adjudications.

in response to this straightforward request. Mv....1parties have argued: (i) that roof

and (Iser conduit are not "Ights of way· (regardlell of the u.. to which tt1eV are Pl,lt by the

controlling utility): and til) that incumbent LEes and utilities are not obligated I.md~' the

Telecommunications Act of 1996 (the "Telec.cmmunlcaUoM Ad:' or "Adj to provide access

to rights of way to carrt8r$ Nho happen to employ wire.... transmission f8ciities. Net only

;,; C'Jen lI~cumbent local exchange carriers are looking to Wlf'eless local
elCchange carriers such al WlnStar to ISIISt in meetsng eustornet demand. For .~ample,
F'a.emc Bell hal recently purchased conSiderable WIreless IoCarlOOf) trlnamillion capacity
from WinS'" in oraer to fI1Mt the nMd for Its local exchange HMce S..Gautam Naik.
PacT., to Buy WI,.••l.inks From WfnStar, W.' StINt Journal. Oct. 28. 19M. at EM
{"wlrele.. links wttl help (P8CTeIJ r••en customers in are. of c.ifomia wh.... it was
prevIously~ from ot*ing toeal phOne HMoI.... [PlCiftc 8elq is al80 counting on th.
extra capacity to meet '!Mgi"9 demand fer I"tern. connecticnl that itS current traditional
pnone network can't mHtj.

...
2& The Comm",oWioI.. concluded tMt tJ'Ie questiOn of acce.. should b.

decided baed upon th-t'f8ete.... at :...with Rlglret to utilltlel. SH 0nJer _ pa,.. 1188.

·3· ..
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are both "OSltions =ont~ary to the Congress' f~ndarr.en'al l;"\tent,on tu "provide for a ~ro.

corrpetltil/e. de-regu'atcry '"'I3Mnai pclicy of framewor~ designed to a:celerate rapl~ly

pnvate sec!'::)r jep:oy,.,.e"lt of advanced tele::ommuncauons and irformation tech"'ologle!

and seMees to ail Americans.. ."!:. but If adopted. the~ would unreaSCr'1ably dlscnmlnate

In 'avor of earners ttlat employ fiber.QC)tic transmiSsIOn faCilities in clear contraventIon of

Fer the reasor:s discussed below rhe Commlss;on must reled these arguments and

clearly enu1ciate to noumDent LEes and I.ttihtl86 that th.~ are ~l~ed to provide non-

discrirT'inatory access ~o ill rights of way (including, where appropriate, roofs and riMr

condUit trat they own or control) to camers such ill 'NinStar that employ wir.lesa

trarsmlSSlon facllRtes. The pleadings tiled recantlv in this proceweiing demol"'strate more

ably than 'lJinStar ever could that. abient such clear instruction from the Commission.

partl" 'Mil seek to Ivold their ObligatIon under the Act to make rights of way avallabl. to

new Wireless iocale1.chatlge corr.petitcf. sucn as IMnStar.

~ H. R Rep No. ~04-458 It 113 (19").

~ Indeed, many r:A t.,e commenting parties have built and employed their own
fibet loops. Additionally. LEC8..a utilitiee routinety utilize the" roottQPS and nser conduit
flell~ill to opetItIlOQni'ticl~cai" and fixed w'ntIesa networkS. Often, those wireless
networi«s interconnect ~1\beroptic facilities.

. ~-
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II. Th. Commi.sion Should ~ra"id. Cle.r Guidanc. That Wirel... Local
Exchange Camers A,.. Entitled to Ace••• Roofs and Relateet Ri••, Conduit
Owned or Controlled by Utilitie., Including Incumbent LiC.

In ;ts Seotemcer 30, , 996 Pelltlo" fOI Reconsideration 01 C:allficatlon C'Ouq,-esnd

PetItion), Duquesne Light Compctny correctly notes that teleeommunlcat:ons earners are

seeKIng to employ 'Inere.Slngly sophisticated and tnnovatJve attaChments," examples ot

whicn are "~'oer optIC cable wrapped around existing coaxial strand, i,,-line amplifiers and

other equipment Install.d mId·span t:letw..n distribution poles, WIreless antenn~e.

mIcrowave dishes. and so f~h." DUQuesne Petition at 17. Duquesne does not oppose

these attachmenrs and. at least Insofar as pole attachments (upon which WinStar does not

rely) are ~eerr.ed. Duquesne appears confident that technic.l and r.llab~ity issues can

oe resolved.!! Vee. less than. month later, ~u..n.1i1ed a pleading in which it Incredibly

conclude. Just the oppeslte - that the ~o.ntial placement of an "Innovatl"e~ microwave

~ To ~e extent s\ich attachments constitute a "prObIem,- Duquesne concluded
that:

(t]hiS probten1 can be a11~edby the CommiSSlOn daritying that~e number
of p~le attad'lmentl a given enti~ makes is not necessarily determined by
tne numoer of m.cnmen1S made to the ;)Ole. but by det8rmining the
equivalent tau"n (in term. of a single wire auaetvNnt) supported by the
po". AltwnatMlty, the Commission could defer thil iu.. to the ~coming
Notice of Propoeed Rulemaki"9 on pole attachment rat., by ,ndexlng the
pr.ump1ivespace taken on the pole (currently dHmed to be o"e foot) by
a factor CIl'CUta1ed w~ r~ect to MIgr1t and wind 1.1.

--~-

Duquesne Petition It 1~/

• S•
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safety r.apac~ty arc reliabi'Ity' (ac:or5. ",clate t:,e Tele:om"nun1eatlons Act:':

lne tef:"'l'1S 'cole. cueto cond.Jlt or ~;gi;t of way' i, Section 2241 f)('; dO ~ot. 'n any Ins~ance,

In any case the 'rooftop' of a .Jtlirty cuilding IS "~ost definltelv" not a rigl"lt of way to w"'Iich

wlre:ess C4~re~s $u;h as '1JinStar a,'e !r,titled to access, [Ii at 5,

Gl..queS:1e :$ ""ron9 C/n coth counts, FIt'St, I/JinStar IS unaware of any legal s",pport

for ttl. proposltien that roo~ are not rights of way (beyond tt!e dicta Quotect below wt".cn

IS :he SUOlect of W:nSlar's Reconsaderation PetitiOn). and Duquesn.', PetItion fails to

provide ~r"y support other tnan t~ auote tt. I~al conel'-lslOn of a"other utility's comments

In t~IS proeeecing. As WinStar noted in Its Reconslderalion PetCion, acce.. to rocfs and

related rise' IS. bi definition accau to U1A Cntical right at way for local exel'lange camers

sueI"' as VVi~Stat that employ 38 GHz ar other wireless teennology to provI.:te local

, O~Qos;t;on ~o Wlr.Star Comrrunic.ations. Inc. Petitio" :or Clarification or
ReconsideratIon. Queues.,. Lignt Company, CC Docket 96-98 (October 23. '996)
("OuQuesne O~sltiOn' ...-To paraphra.. Gertrude Ste." under the TelecommunIcations
Act. a right of way • a pfght of way is a 119ht of w-v (regareUe'l of whether it il currently
~ei"9 ~sed). and t••commu"ieations earners •• Intbtd to utiliZe rig"" of way far the
OUft)C6. of d.,.lop;,g a comDetitNe loca' ellCCl'1angl network. Roofl and utitity ~les are
oo~ rights of way, and Duquesne fails te e~lain why problems aSICCiated With wireless
attachments on utility po&ea (~ety insubstantial stnJd\lta) can be "alleviated," but that
problems associated with -"i~ attacnmentS on roofI (retatiVety s~&tantialltNCtur ..)
cannot. <// -

·0·
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VVhetner utJllty roots are ngt'lts Of way wltr.!n tne meaning of the TelecommunlCatlO"'S

microwave and wlrell". networks ..-.,hlch are now being ~sed for teleCOmrT'UrHcatlons

purposes IL Tl'1ey are free to site tnes. mlcrowa__ e facUities u~on their roof$, in this

tnstar.ce. lne roof IS clearlY a right of way and a oan of the Incumbent I.ECs or U~llltls

'dlstnbutlon netwo,." How....er. even where the LEe or ut:llty doa not utilize tne root

(pemaps because It employs fiber), the roof is no .8". nght otway. TMIS is .",alogous to

a situation where a LEe or Utlllt)' owns or controls conduit. but, for practical reasons. is not

utiliZing :Mat conduit at tne 1T',0ment. This does not make the ~nduit any leu a right of

way TMus. roofs owned or control;ed by • LEe or utllity may or may not be used at a given

moment; hewever. wn.t~er or not a LEe Of utiftt'J cu"..nlty uses trle root as part of Its

distributIon net\\onc ,5 immaterial because it is • potential part of its distribution netwo~

Moreover. even ttl. most .staDlisned incumbent LEe, at. rethinki'lg and revis,ng th4W

mettlods of provisioning local eXchange ser":C8, .s PaeS.u's purchase of WinStar's

wireless 1001'S .ttests. Aa a r.",1t of the TeIeeOmtn\lnicaticns Act carriers are In a constant

state of eVOlution and .re reU"lInklng their own utilization of technology. Adoption of

Duquesne's presumption - that roofs and related ccnduit are I'1Ot rights of way - would
-r..

~

tt As trt_ CommiSlien recognized in Its Oar, -(w}e note ~ I:'artfcular !t'.t a
utility that itMlf is ."9119" in vid!M» prog...",ming or teleCOmmunICations services has. the
ability and incentive to ~~eontrelover dislribUtion facilities to ita own competitive
at~vant.g.· Order at 11'!0. -

..
• I •
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un'easo"ably restnct similar evoluton by competlt!ve local exchange carliers such as

Wi~Star In ",olatlon of tt'le Teleco~municatlons AC1,~

F l.. rtl'\er, Section 224 very clearly does not make prior use of a right of way (either

by the utility or by a third party) a condition on wr.etner or not a new entrant such as

'Ni"Star may utilize the nght of way,~ That would void ttle Intent ot Section 224 - to open

uO rigr"lts of way ~o creat",e new uses and development. MeI1lO~er. it would be contrary to

the Commluion', conClusion that Section 224 obligate, a utility to exerCI$8 Ita eminent

do",aln authority to expand an eXisting right of way over pn"ate property in order to

accommodate a request 10r access. S.. OtTie, at para. 1181. Of course. as 'MnStar

"oted abo..,e. It recognizes that there mav be discrete instances where, for safety,

rellat:lility, or other reasons, It would be In.opr~ri.teto site an attachment on a utilitv or

other root. hQWe'JWf, that would be the exeeQtion, not the rule, and the pa~ opposing us.

~ It is rel• ..,ant to note tn8t section 104 oftne Tefec:ommunlC8tionl Ad and t~e

FCC (through ·FCC 'Mre., Facilities Siting PoUc:ies: Fact ShNt '23,· released
Sept.mber , 1, 1996) clearly rKOgnlz" the importance of ." proptC)« (including, '1 a
subset. r001l01)s) in the provision of wirelesa MfVicea: -s.=tion 704 of the ,9ge mandat..
tnat the federal government make available property, rights-of-way, and • ...".nts under
its control for the placement of new soectrum-oaMd teleCCnvnuniCations serv,c:a."

~ Ouq~'1 Petition illustrat. a ~mption that w\re'... carriers are not
entitled to aeee.. a right of WfIt/ unless and untj tn.y prow that the .ccea they seek ,s
the same or sm. to diIIt previoully sought by ftber-baud CIIrne.... AI 'NinStar noted In
its Reconsideration Petition (at I. n 5\. whether any spec:iflc utility 01 incumbent I.EC ha.
chosen to utilize microwave transmISSion media. irrelevant to the quaticln of wf'Iether
'NInStar is entitled. und. the r_communication. Ad, to accea roofs and nMr condUIt.
Ac:cardingly. the Cammilaion I~uld clarify that'MnSblr'I right to access sucft riOnts of
way IS not. in any ..".., -'nt upon whether ftber.optiC DaMCt camers have
previously sought to utiIia the same or similar rights of way.

-I-



of the ngl'lt of way must ~ear the burden of demof"~tratlns -Nhy use of tMe rlgnt of way 1'5

i"'ap~ropfjate. See Orr:1er at para. 1150.

Seccl"\d. Duquesne is wrong tt'l:!t ttle Comm:sslon ~as concluded :Mat

teleeOmmWnlcatlons carriers are not entitled to access ~o utlhty roofs. As 'NinStar

rec~nlzec In its ReconsideratIOn ?etltion (at 5). the Commission concluded :na:

Seetlon 224{f'} (1; likely does not mandate

that utIlity ,,,ake s~aee av-allacl. en tt'le roct of lts cot;)orate offices for
1·,staHation Of a teleeommunlcations carrier's transmission tewer although
access of tt'llS nature might be mandated pUf$uant to a request for
ir1tereonneetlon or for aCC*1I to unbundled elements under section 251 (eXES).
The Intent of Congress In sadlon 224(1) wn to permit cable operators and
telecommunlQtions eamers to 'ptggybadc' along distribution network, owned
or contrOlled by utilities... ~posed to granting aeee.. to evetY piece of
equipment or real property owned or controU.d by the utility.

Order at ~ara. 1184 (footnote. omitted). This aida was the subject of WinSta,s request

for reconsideratIon

As WInStar e)(~lains i" thiS filing, it is not seeking "access to every ~I'C' of

equlpl'T'ent or real pr~rty OWfled or contro:1ed by the utility." Simply put, it is seeKing

access to legitimate ~h. of way tr-It will be effective in .nabling wireJea local .xchang.

earnars to expand their 1oc81 ••ch8ng. distribution netwoc'ka. 1lU. no more nor leu than

tne Act requlf'M. Grant 01 Duquesne'. Petition would a."pt Incumbent LeCs and utilitl•..-
from havIng to S)fCNide accea to roofs and nut' without r....ne. to: (i) wh,"'.r the roof

is a ngnt of way under SectIOn 22-; (ii) rel4want ufety, reliability, or capacity factors;
..

(iii) whether the roof. being _ by the inculTDtnt LEe or utility for tefecommunications
~- -

·9·
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seNices: (iv} whe~her the incumtent LEe cr ~tllity has pre~lousl.,. prOvided access to ~he

roof to anottler carrier. or (oJ) wrett1er ~he 'oof cou:d reasonably be Interpreted ~o be

"~Iggycacklng' alen; a :ilstributlon networ~ owned or c~ntrol1ed by the Incumbent LEe cr

utliiW· Thus. :he exemotion NOUld be unpnnclpled. WOl.i,d be contrary to the

r elecommunlcatlons Act. and would discriminate against wjre~ess camers $.lcn as 'MnStar

In ta-vor of traditional fiber·based carri.r, that traditionally IJtlfize conduit and pole

attachmer.ts to ceveloQ 'Qeal exchange Ql&tnbutJon net'NOnts.':':': In short. In vIolation of the

Act. grant of DUQuesne's !=letltlon woulc! enable utilities to UN th.,r "control of the

enumerated facili~les and QrQl:lerty to Impede. inadvertently or otherwise, tn. installation

a~d millntena"ce of teleoornmunatlOf"ls and c.ble equipment by tho.. seeking to

compete .n tnose fields." Order at para. 1123.

III. The Commission Must R.ject Arguments That Would Umit the CeftnitJon of
ReasonaDie Altachmen.

Several parties h8'1e moYn~ ~eadlong attacka on the abIlity of wireless earners

to anacn wireless faciliti•. The Commiss;on should reject tt1ese spurious claims out of

hand. In It$ 0fTiw. the Commtllion ccrr~ recognized that the TeJecommunicallOna Act

does not dacribe the "specdie types r:A telecommunications or c.ble equipment that may

••
~ see .'so On.terat pan.. 1170 (p~ohlbrting an incumbent LEe from reserving

space or contrat of • right of way for its own future prcNialon of local exCha"9. "Nice to
the detriment of • would-be entrant and would favor the tuture nMda of the incumbent over
the needs of • n.. entrant, \If vioiation of Section 224(1)(1) Which "prohibits suen
discriminatio",. wnStarr~.. tnat thillQedfic prohibition does nat apply whet. an
electric utlilt/ il r."Ning"'jpace- so.", for eleCtric MtVice (see id.).

. \0·
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oe attad'1ed when access to utility facIlities IS mandated," and conCluded that the questton

of access will be dependent upon a nUtl":ber of issues, Ir:cluding size and weight of

attachl"g equioment a~d such factors as wcapaeity, safety, reliability and eng're."n;

principles." See C~, at para. ~ 186.

Consolidated irgy.s (without support of any kind) that ''the Ccmmlsslon

mIsunderstands the intent of the law," and tn. tne only equipment perm~.ed to be attached

to utility fac:litle. are cabl.... Consoledateet Petition at 12. Similarly, Florida Power and

Light ("FP&L") erroneously condudes t~at "utility poles. ducts. conduits Of ngh1S otway are

unsuIted for placement of wireless equipment..~ and further argues that the Commission

snould find that utilities are not obligated to provide aeeeu to 1)0•• ducts. cOMduitS or

rights of way to carriers t.hat employ wlr.... transmIssion equipment, because wireless

litq\.iipment "has not been considered. a 'pole attachment'· and because Section 224{a}

defines ~utility· to exclude carriers th. utilize wi,.e. equipment.!Jt

These carri.. are simply wrong on the law (neith•• abl. to ~te any 5UPpott for

the pOMlOn that util-' snoukl be .ble to dilcrimin... against wireless 08rTierI by r.fusing

attachmentS). .nd tMir comments m••pprehend the bMjc goals and intentiDr1' of tt1e

..
m FlOrida PeWer &Light. Pedicn for Reconsideration and/or Clariflcation of the

First Report and Order. CC Doclwt 98-88 (September 30. 19_) 8t 2..25. Th. FPIL
conclusion ilextremely ~riaing considering the utility induaVy's heavy uage of pol..,
ducts. conduits. and rights of way for their own wire.... equipment and OJ)erations.

.lJt The Commi"ion~ouldnote thllt FP&L's -vument is in apparent ccnftict
with OUQU..".'. ~Iit probleml .11OCiatId with wireleSl attld"Nn1l can be
resotved. S.. footnote'. supra.
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Telecommuni<:aUons Act. As it stated In Its Recons!deratlo~ Petltlon (at 6). WinStar does

r'lot chaoeng. the Commiss;on's conclusion that troe reasonab!eneS$ ot conditions iirT':ItiMg

~ccess to fights of ..,.ay shO'-lld be considered on a case-by-case basis. Howe-;er,

Section 224J)(1) IS entireiv clear: utiliti.' must grant access to any pol. duct, conduit. or

right of way tnat IS 'owned or controlled by ,t: Ther. is no basis In law or policy for

eXcluding carriers simply because trey efT1:lloy wlrel.. transmission eqUipment. Tn;s nas

oeen WlnStar's POIt'lt a!1 along' as Consolidated's and FP&L's comments demonstrate.

there II an acut. need for the Commission to provide addition. Instruction to incumbent

LEes and utilities thIS "VinS. and. other ,mitady sjbJattd wir"", Joc;W 'Ich.ng. amt/'l

Ir. ,ntltted ;Q aee.. IU rights of way jpcludjng r99f. and r.'ItId ril" cabl••ban« (;0

lb. ytlht,n caM) .dMY'. dtmoo.tratjoo :>f Ilf., re1jlt2j1o, Of qplCijt\t Umit.tjQQl.~

.Jt FP&L makes Mv••' CUrQIl let" daims. For .Xlmple, It a...rts (ccrrectly)
that, In SectIOn 224(a~1), Coft9ress defined ~utility" .. -any perscn who is I Joca6
eXchange carrier or ~n eteetric, ga., water steam, or other pubtic utility. and who owns Qt

control. pot... duets. conduitll or cttl. rights of way u.... in wnole or In part, for any wi,.
communications . . . •~ and then ctama ".t earners ~8t employ wi,... transmis.ion
facilities are not "utilitiM" .ntltled to access rights of way.

Thil is a ncnsenaicl& d*". section "~a)(1)deln. who InUIt pmYiclt acceM to
fIghts of way. "at wno an 'ilIa ICC- tQ rjgbtl ofWl¥, Section 22~(1) provld.. that
any ·utility" must provj4e KC8U to nthtl of way to any "teIecommunieationa cam.,"
"Teleccmmunic8tion1~ is definecl broadly in section 3(") to include ·any provider
of taiecommunic*ioN leNien, axcept that .UCft term does not include aggrwgators of
telecommul'licatlons MMce.. 'Mreleu earrters are thus ca.rty "telecommunications
earrlet'l- entitled to acc.. rtgHs of way. Even if tn-v were not, 31 GHz caITiats such a.
WinStar employ a combinaticft-'Of Wireless andw....U". nn""iMiOn flciltiel in order to
provide service to and u!IJ Id".~.ngeeustamerI. and the end device it dKI'led via
wireline, "

. 12·



Obviously, witt'tout such further guidance. Incumbent carriers and utilities will employ a

vaner; of arguments, some sophistIcated. some not so sopnlstleated In order to deny

WinStar and~ther Similarly situated carriers the access that is mandated cy tl"e

TeleeommuJ"\lcations Act.

CONCLUSION

For the foregoing reasons. the Commission should clarify that incumbent LEes

and utilities must prOVide wireless competitive ',oeal exenange carriers. such as WinStar,

cost-based access to roofs and related riser conduit for the pU'l)ose of developing their

locat transmission and distribution facilities.

Respectfully submitted.
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8.10,. the
FEDERAL COMMUNICATIONS COMMISSION

Wanington. D.C. 205"

In the Matter of

lnten:cnneetion betwHn :..~I Excr.anga
Camers and CommerCIiJI Motlile Radio
SeMC8 P'ovlders

)

)
Im,lementation of tt'le Loeat Co,r,peti'tlon )
?r:)'IISIOna In tr.e TeleCOmmunications Act )
of 1996 )

)
)
)
)

CC Doc.<e: No. S~8

':C OOCKet No ;5-185

WlNSTAR CO"UNICATlONS, INC.
P@TlTION'ORCL.A""ICATJONOft ItICONStOMATION

W'inStar COmmunica1loMS. Inc. (Wfwtar').•~ of competittve dedicmed a:"'C

switched local seN~. by ita ur.d.~nea counMa. h....by petitions the Commission fOt

clanficat10n or reconSIG.,.tion of II a;ngle .spect of the First Report and Order In the

3bov.captJon.o dodC•. FCC 96-325, rMaMd August a. 1996 (1M ·Ora.f").Jl

I. lNTROOUCTlON AND SUMMAftY

"on', Oar succeatuHv~ IN brQed outline of the 1_ ,~et into more specffic-

~ wnSW~ 1ocIIt8..communica1iON servicll on al'Oint-to-point~_
using wi,.... d...~ W8Ye c.pactty in the 31 ;il1NnZ (~GHz' !:)and. a
conflgurdani~ to _ WIn"• w..••F..- bec:IIu.. of ita ability to duplicate
the t-="niCal ~iIIca of tiIMt ot'IiC ca_ wiIft wnt•• ~ GHz mecrowave
tranam-..on.. WIn$\I(a~ inltallatioft of 11 GHz ~womn hal a Mlghly discrete
profle. A WnStIr"""'IIion· norma~ ia no men than apptaXiMtely four ,.. in helg~t.
to whicf\ ....... dllMt... rlwnicft is~ 1M lID of a """m piZZa. can
be ICtIcMd. No ,.. poww IOWC8 • nelCMd. Thie instatlation IS conliderabty more
comp.ct and I lntrutNe thin the typiCiI microwave flciIitiII emotoY'd Dy incumMnt
LEe, • p.rt of their~ .rcnitectu....



""",..., c:----. • e. 'IOC - s.---)O '_"-t_c:.w: ••• nee __

and conseQuenttv mar. wotthwt'ule - rUI4IS and regulabcns True to ItS guidIng prlnooles.

m. ComrnsaiQn ~rCIl'Tu,.Yg.ted NM16 ~at aAt approprl_ty grCM:Ompeuuon. ratner than pro

com~trtor. and nas facilitated ttl. r.sohroon of Intltconnedion negctJationa betw'eer'! man~..
new entrants and incumbent local exchange camers rLECa"),

rtliS PetitIOn reQuests ttlat the CommlSllon c!amy WinStara nght. wnere It operates

.s a f'aolltles·based competrtive local carrier, to IOQte itl38 GHz microwave equipment

on t"e rool of utJlity l)rem... Ind to utilCZe 'Wlated ri..,. ccnaurt owned or controlled by the

utlli'ty, In order to provl~. competmvelOCllI Mf'V1C8S to end user euatomef$. as 'Nell. for

outlined I" Its On:ler cl.arty prOVIde. that InQ,lmoent ~eci cannot diKnminate against a

eam. because of the nature of ita distribUtJon technology (in WIftS&ar'1 cae. 38 GHz

l!'Tang."."ts that would enat* WnStar to utla. at COIl-baled rates, roofto~ anQ

relatee rise, conduit owned or eonvoflld by the Incumbent ~EC absent dear instrue1lon

from tn_ CommISSion. As cemonstrlted betOw. WinStat believes ttlat minor ClarificatIOn

by ttl. CommiSlaon would ..ifnin_ thIS very 16gniftcant barrier to c;;ompetition anc would

expedite ano simpUfy lnwconnec:tion negotiati0n8. ttl.... speeding =mpetition for loc;aj

~

seNices to end use,~.

/"
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II. THE COMMISSION SHOULD CLARIFY THAT WIREL.ESS CARRIERS ARE
EN11T1.ED TO ACC!SS ROOFS AND RlLATeD RISEIt CONDUIT OWNED OR
CON~OLlED BY UTlUnu, INCLUDINQ INCUM8eNT LEes

In ts comments In tt'1IS proceeding, Win$tar noted that. It'l centrast to fil)er based

•
:ar14!rs. WJnStar will ~tlilze tecr.nOloglC8l1y uniQue, state-of-the art 38 GHz transmiSSIOn

~utpmet'lt as a C8f"\tral component of ita trat'l$mIssicn and diltrioution network. Furtner, as

• fixed-polnt-to-polnt W1rel.. carrier, 1MnStar noted that It will need to place ItS micTowa~e

transmiSSion facllitle. an roota and utiliZe related nghtl of way (mOIl importantly, riser

:.or-dull) owned or controlled Oy utilities, including incumbent LEes.- 'n practice. the rights

of way utihzeG by WinStar's r!ber baled competitors etlieftv incJ&Jde f)Ole attachments as

. well IS und.rground conduit Ind duCli. tNaugh which fil)er optic c:abfe 'I strung. In

contl1lat. loea6 eXchange e-ri.... such • Y-linStar thai reIv l4)Oft wiretesa macrowave

facilitlft nave virtually no u.. for pate IUachmenta or undergrOUl'lG conduits or duets.

precisely beCaUM tn.., tranlmiUion faQlity 8V0CdS the need for the.. conventional right

of way ocstacles.

In ItS Oraer the CommiUion i~etId In sub_ntial detIiJ the broad nondiscrim"

natory acceSI reqUM""'" of Sectior. 22.(1)(') whidt provid. tNt a utility muat grant

te4eeommunlC8t1Ot11 carriers Suet' • WinSt8r aee- to al rightl of way owned or

controlled by the utiIIY. 0;"..ft '11&-1117. Analyzjn; thil provision. the Comm.on

correeuy recogniZed me b"*' mand•• af Section 22~(f) wt1en it lta_ Nt '{t]his

dlfec:tive .... to -.uNtt* no party can use .. COil_CIA of tN enumerllted fKilitl.. and
-"

ZL s.. WInS. _ 20. 1991 Comments in thil procIedinG (at 208).

3
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;eiecommLlnications and cable eQ"'lpment ,y those seeking :0 comoete In those fields'

Order at ~ '~23 The CommISSion further concluded tnat it celleves'lt unlikely tr..lt

•
Congress Intended to allow an Inc...m~nt L£: to favor ItieW O\iet Its comoetiters With

of the CommisSion', hOldings th"'. I~Qeal"l s;mp..: competitors l'llve the ..,.". ngMt as

utilities (such as tn. ir'lCl".mcent l.EC) to place attachments on ligna 01 way or 'acdbls ~at

the util~' owns or ="trolS. This is. particularly broad mandata (II Congr.. Intended).

Unfcnun.tel~. in ItS OrtMt'ttw CommlHicn faied to PtO"IQes~nt ;uidance on the one

access by wtret.ss local exchange carrIers to utifty roofl lno "llted ri.... cond:.it

In its dis:! _seon of Section 224(1) and rightl of wa~ the eommAon conduded that

·.SOlved on a ca•• ~eaftc ba••.• Order at " 1"3. Aa the CommiMlOn appropriately

a case-t2y-e... basia. Similarty. the eommlSSG1 w.. correct that the broad. acce.. to

rrgt'\ts of way mendllted by section 224(1) will hkety n:ruse 1M number of diSf:)utaa and
.

-may ca~ small inc:urno.nt LEC8 and sm.'e~ to Incur h need for addItIOnal

·.souren 11:) evaluate. praw.. Ind rftOfVe such diaputel. ., • td. AI I result. ~.

CommiSlion correctty c:onctudec:tthat It snou&d nat -enumerate I cornorehensive regime



Of sp.e:f1C Nln. but Instead establisn a few 'UNlS su/:plernented by certain g"ldehnes a~c

presumpt;ons. . fd

in tne sectlo", o~ the Order partlc..llarly 'elevant to WinStar. the ComMISSion I"'otse

that ccmmenter$ were dIvided o-.Jer whether a broad or narTQW Int8rpre~aCI~n Of'~lghts 0;

way" ,nould appiy. In dOing $0, It noted that an eveny tread Interpretation COuld negatively

affect cUllcs,,"'g owners ana IT''anagers. as well .s small Incumbent LEe., "cy reQuiring

ac2ditlO"11 resources to eff8ctlv.1y controt .,,0 monl1or slod1 ngnts-d-way lOcated on thetr

~certies." Order at , 11 as. Rather ~an addressing the toectftc ngm d way !Slues railed

by 'MnStar (reefs and riser condUit) ht CommisSIOn conetuded only that SectIon 22'(1)(1'

-- liKety does not mandate

that a utility make space ava:lable on the roof of its co~t.ome.s 'or the
i"..Ultion of a telecommunications eamer', tr8Mmialon tower, anhough
acceM of 11\. nature might t)e manda_a putl&.lIM to • request for lntercen.
n~ or for access to ul'l&'>UIldJed eiementl under Seeton 251(c)(8).) The
intent of CO"gr... in section 22~ (f) w-. to oennlt cabee ooel'lltora and
telecommunicatiolW earners to •ptftYbadc' along diltnbutJOn I'IetWOlU owned
or controUed by utilitiea. as Oppoled ta ;ranti'" Keel. to ~etY piece of
eqUlp",ent or r.al~ owned or =ntro41ed by the utilly.

Otde, at para. 1185 (fcotno* omitted) (emphaM suppled).

As notac: aoove. VMS., believ.. 1t'lat the Convnisaion wa, eorred to ••tabl6lh

gUldelln.. rather than~nsNe~I., however. in acing 10 the Commislion failed.
to ol••rty eltabltIh tN ON guideline tnat ~td add..... U1I particulanzed concem of

abSOlutety cndC8I~ to WnStar and wniCh is~ rMnda" b) Section 224(1).

Aa a re.ult. in contrlldienetiOn to tM eta, mana•• of section 224(1). inQlnbent I.ECs

5
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repeatedly nil"'. SOYgnt to ,.1\.Is. WinStar accesa to roofs and nser conduIt unaer theIr

control. P.rtI~utatty at colt-based rates.

For tn.s reason WinStar requests that the CommiMion clarify tt'tat utillt/fts, '~Ch"jClng

•
tncumbent I.ECs. provIde WinStar access to reof to~s and related nser COnduit under t"elr

control, at colt-basees rat••. in ord.r for 'NinStit to i"'tall Its J8 GHz radio eqUIQment 111

turt",.ranee of its tran.mi..en and diltribution networ1t. WinStar dc.e not challe"ge tne

Com"",••icn'l ecn~lulton th.t the r••~"ablen... of conditiOns limiting luen acc:8N

c....peClfic adjudications if it it net de., •• a gen.,., guideline that such access 1$

mandated.~

As noted abeve. the Commiaion naa ftrmIv estBIilIMd ~r-CaMCl =rn~titcn'

ngt'lt to rign1S of way Iuc:h .s pole att8d'tmen. and ~round duet and conduit owned

or controlled by a utility. Ther.to.... it would be unrMSOnabie to dilcriminate against

alternative teennolOgiM. such .. '/-Ana-f. 38 GHz dilaribution~. by not ewrifylng

WinStar's right to raofs ana ,..ted riMr conduits - the true~ which iTt_.
W1re" ca"""" e"'Y inIo 1oeIII~. Moreover. t • connry to the .~licilprOVisiOns

¥ The Commi••iOft n. conwctIy rKC9'~ tnM tI'Ie scope of I uUlity',
ownership or COiitroi oflrt~ of rtsJht of way it • maltIt of... 11M and I'l.t the
CommiUioft -car.. structure~ access requi...".ntl wNre the resolution at
conft~ c:IaiN .1D • utIIly'l contraI or ownerMip dependl UPG" venables that cannot
now be conftrmecI.- 0ftIer at' 1171. By "is pdon"""Star illMkJng only tNt the
Commiuion ftrmIy ettabIiM h general pc1ncip6e that WnStIIr is entitled 1D all rightS rA WWfow,. Of comralecl by • utility, and .,.. this indI.I* roofs Mel ,..... nMt condul uMful
and nec•••ry for~ of ita 38 GHz eqwpment.

e



of SedJOn 224<1)(1) wrich mandat.s ~",:e,,' access to -any ;)ole. cuet. COt"d~it or n;":-of.

wav" Fer a ~Ir~ lOCai elenlng. C8l'T..r sucn as VoJinStar. acce.. to rocfs and 'lse:S

by j,fiortioo 1& access to tt1A critic:ai "9I'\ts-of-way.

•
As tne Commission nas f9eQgnized, Section 22~f) mandates access "every time

a telecomm..Jnle.tIQnS carner ... $~S aCcell to tn. utility f~litift or ~ro"ettv, .. with the

hm:ted exceptJO"I .,towlng etee:tN: utilities to deny ac:c:eu- tor In~cien! ~pae;tv Q~ for

safety and r.hab~Ay reuona. Orderm" 1123. Mot'eover it • c:onnry to tna ComtnU£orfs

own br~ lntef"Cretatiorl of Section 22.(f). For eump&e, tn. CorrmiUion h.. conduded

tnat Sect:on 22.~1) not only mandates acc... to • utlJit)', exittlng rights of way, but tnat

It requir.. utilities to elete:iu their pewe,. 01 emnent domain to ·.~.nd ., elOsbng right

of way OWl' pnvate property ., ora. to accommod_ a ,..qLest for -.oc•••• juat as r. woukt

WI"':n. cam.,. ana rwrrowty intwpreted rightl of WfIY tMlMrve alematMt wirelela loc.l

excnange ca"*,. The ottty reaonIbil intarJ)retation ia that the CommtAion faiitd to

ct••tty enunc:&atll tNt general pn,apae th8t Wire... carrierl.~• WinS. lie entitled

.~.
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to roots and related liser conduit on tne s.". bas. that wireline ClIme", are entitled to

poles, duets and conauit.M

Mo'eove~. at least certain of the incumbent LECs (suen I' US West) nave stated

•
,n 'NinStar state certification I)roeeedlngs that they rwly upon mIcrowave trClnSmlS&IOn

faciht.. as In Integral part of the,r transmi.,ion and diltriOuton netwcnl Thus, failure by

the CommIssion to estaOjilh the princiPle that WnStar ilenUtled too roofs and related "....

ISlue il to e"au... tt1at wirelell camers such .. 'MnStar .,, abje to piggyback UDO" ttl.

nghtl of way 0WMd or contretted by the incumbent LEe, in the manner clearly Intended

by Ccngr... wt'len It adopted Section 22~f). Faikn by the Commisleon to clariIY ".

gene,.1 pnnetple woukl ,..sult in the uninwnded effect that wAIN came,.. would have

t! It ,s imma.al 110 'MnStar whether such 8CCIII is conaidered a rIght of way
or acceM to an unbundled element. provided 1Nt IUCh acceu ie a"••b.. at forward
looking. colt-baMd. nondilcriminatory rateI. and~1Iy II rateI no higher tntn the
iotal Element Long RLWt Inca""'bII Coet ("T'E1.RIC, ,... the Comrnillion haa
..~bli.necs for interconneclloft and unbundled~ e"""'.

Ii v~ .", speciftc utiIIy or incumbenl LEe has choMn to utiize
.microwave~m.. iI in..,. to the QueAon of ........WnStat is entitled
to acceu roafa and ••an ... conduit. Aa tne CommiIIian _ rwcogniZe. the Import of
s.ctIoft 224(t) • to...tMt '"nO pMy CM UIe itS wild fMII 1M enumerated~
and~ tD imptIM•.. the lnallation and telecDml'nUnicltlonl ......ment by the.
seeking to COI't'4*&••.• ar._, 123. Thua even wMnt an inc:umt)ent LEe _ cnoaen.
• • rna"~arch...,,. ...~inMr4 nat tD~ micnMaYe _10 equipment. it
must allOW compdlala wI)o.c:hOOM to~ luctt equipmIrC 1CCeII. to 1M,....Ir/ rig"ts
of WI'!.

8



Ylf'tually unMtlerwd acc=esa to the nghts of way nec;enary to d• ..,.top tt'l.ir .,.two~s. whIle

wireless local exChange carriers such as WmStar would be depnved of similar access

CONCLUSION
,-

For the foregoing reasonl. WinStar requests that the Comrns..cn :lamy that ut~it;es

must provide WIf.... ccmpetitivetccal elmers. such.s \NIl'S., co.t-based access to

roofs ."d r".ted riM' conduit for the pUrJ)OM QI d.Y~ing the'r local tran'''''''ion anc

R.s~lly submitted.

Dana Frix
Antony R. Petrtlla
Swidler • Berlin. Chtd.
3000 K Street. N.W., Suite 300
W..hingtorl. D.C. 20001
(202) 424-7M2 (Tel)
(202) 424-78'5 (Fu)

Timothy R Gr.h.",
Rooert G Berger
Joseph Sand"
'MnSt. Communicauonl. Inc.
11.& 19th Street. N.W.
washington. O.C. 20031

o.ted:~ 30. 1",
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